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' OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of ) | o
GORE BROS, | NC 3 L

Appear ances:

For Appel | ant: A, D. Vencill, Certified Public
Account ant

For Respondent: W. M. Walsh, Assistant Franchise Tax
Co_mmi ssioner;  liark Scholtz and Hebard
Smth, Associate Tex Counsels

OPINION

This appeal 1S made pursuant to Section 25 of the Bank aznd
Corporation Franchise Tax Act (Chapter 13, Statutes of 1929, as
arended) from the action of the Franchise Tax Coumissioner On the
rotest of Gore Bros. Inc., to a proposed assessment of additional

ranchise tax in the amount of $2,539.74 for the taxable year 1942. i

Appel | ant borrowed noney in 1929 and 1930 to provide. funds
fordeposit in a brokerage account through which it was purchasing
securities on margin and authorized the creditors to liquidate its
security holdings as mght be advisable for the protection of the
account.  The sums advanced to it were original Ig carried onits
books as an account payable, but on March 15, 1933, it execut ed °
notes to the creditors in the total sum of $69,762.05, which
represented the amunts borrowed | ess the emounts real’i zed upon
the sale of all the securities. The amount. of the.lass,heing
the amount for which the notes were subsequently executzqd was
included in the conputation of tze | 0SS sustained upon the
| i qui dation of the stocks reported in 4Appellant's franchise tax
return for the taxable year 1931. |ts total |oss' for ths i ncone.
ear 1930 reported in the return far exceeded the $69,762.05. .

ring 1941 the notes were satisfied through a conprom se
agreenent by the payment of $6,976.20,

_ On its return for the income year 1941, the Appellant -
listed under the designation npiscount on Notes Payable" an item
of $62,833.42, representing the anmount of the indebtedness from
which It was relieved under the conprounise agreement. The
Commi ssi oner concl uded, however, that that amunt _renvesented
I ndebt edness canceled or forgiven within the meaning of
Section 6(d) of the Bank and Corporation Franchise Tax Act and,
inasmuch as Appellant's assets exceeded its liahilities by more
than that anount after the cancellation or forgiveness he
I ncluded the £62,853.42 I n Appellant's gross I ncome for 1941 and
I ssued his proposed assessment accordingly.
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Appeal of Gore Bros, lanc.

~In support of its position that this action of the

Commi ssi oner was erroneous, the Appellant has cited only
Helvering v. American Dental co., 318 U.S. 322, and_Bowersv.
Zerbaugh Empire Co.,271 U.S. 170. The forner is cited for the
proposition that inasmuch as (1) no tax benefit resulted to
ApPeIIant by reason of the inclusion of the $69,762.05 in the

otal stock loss set forth in its return for 1930 and the
exclusion of that sum would not have created any tax liability
for Appellant in that or any subsequent year and (2) the
forgiveness was gratuitous and a gift to Appellant, the
cancel l ation of the indebtedness in 1941 did not result in incone
toit in that year, The latter is cited for the proposition that
the effect of the cancellation of the indebtedness was nerely to
reduce a prior loss to Appellant and the amunt cancel ed was
properly reported as a direct credit to surplus and not to incomne.

The action of the Commi ssioner, inp our opinion, nust be sustaine
Section 6(d), as in effect in 1942, read as foll ows:

"If t he i ndebt edness of a bank or corporation is
cancel ed or forgiven in whole or in part wthout
paynent, the amount so cancel ed or forgiven shal
constitute income to the extent the value of the
property (including rrancases) of the bank or
corporation exceeds its liabilities immediately
after the cancellation or forgiveness,"

The conaiticn Set fort: by this provision for tie inclusion
of the canceled or forgiven indebtedness in gross .incaone, i.e.,
that the corporation's assets excecd its liabilities immediately
after the transaction by at least tlie amount included in income,
IS met in the present casec.

The authorities cited by the ippeilant do not establish
that the Commissicner's position 1S erroncous. The American
Dental Co. case turns uvon an inteprretation Of Section 22(a)
and 22(0J(3) of the Federal Reverue act of 1936. The Court there
found that the facts brought the transaction In guestion Wthin
the nmoaning of the tern "eift" as used in the rarticular context
In Section 22(b)(3) to such an extent as to exclude the amunt of
the cancel ed |1 ndebtedness from thc general definition of gross
income. The Bank and Corvoration Franchi se Tax .ct, however,
does not have an c¢xclusionary provision simlar to Section 22(b)(3)
of the Federal law, and, unlike the Federal |aw, specifically
provides for the inclusion in gross income of the amount of any
cancel l ation or forgiveness of a debt ir the condition above
mentioned is net.

Bowers V. EKerbaugh Expire Cn., supra, IS distinguishable
fromThe —resent case I N Thal it dig¢ not 1nvol ve any question of
cancel lation of indebtedness and there was no statutory provision
apnlicable to the factual situation there involved specifically
requiring the inclusion of any amount in gross incone as does
Section 6(d) in the case at hand, '
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I n seeking to introduce a tax benefit concept Appellant -
undoubtedg has in ming the decision in Dobson v. &ni ssi oner f
Interneal evenue, 32¢ U.S.. 489. |n thaf case, however,the Court
state

mJeare not adopting any rule «f taY hanefits. e
only holc that no statUte or regulation having the
force of one and no principle of law compels tghe

Tax Court to finé tsxable inccme i N a transaction
where ss netter of fact itfound no ecoromic gain
and no use of the transaction to gain tax benefit,"

Eere, however, there is in Section 6(d) a statutory
provision applyingtot he factual situaticn and decl aring that
gross inceme results from the transaction in ouestion. T h e
authorities relied upen by the ippellantdonot..prcorginel
sustain its position that the mountof the canceled In Shtetness
should be excluded from its gross inccme for 1941.
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~ Pursuant to the Views expressed in'the opinion of the Board
onfile in this proceeding; and good cause eppeecring therefor,

AT | S HERIBY ORDERED, ADJUDGED AND DECREED, pursuant (O -
Section 25 of the Bank and Corporation Franchi'se_Tex Act that
theacti on of Chas. 3. cColgan, Franchise Tax Commissioner; ON

the protest of Gore Breos., Inc., to or onosed = spment of
additional tax in the anount of %2,539,74 f%r tﬁgetséx%%?écyear

1342 be and the same 1S hereby sustained.

Done at Sacrarento,California, this 6t h day of January. "
1949, by the State Board of Equalization, ’

Y%, G. Bonelli, Chairmen
Guinn, llember
Seawell, iiember

G. R. Reilly, Ilenber.
~TTEST: ©Dixwell L. Fierce, Secretary

J. H.
d. 1.
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